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A bank guarantee has been called:
must the bank pay, and how can the applicant stop
payment or recover the money, under the Civil and
Commercial Code, URDG 758 and the Thai Supreme
Court cases

By Eksiam Chaisorn, Legal Consultant
Eksiam & Partners Co., Ltd.

This article is general legal information, not a legal opinion on any specific matter. Each matter must
be assessed on its own facts and evidence. The latest online version is at https://

eksiamtradeinvestlaw.com/en/insights/bank-guarantee-call/

Key points

Bank guarantees in Thailand come in two forms with very different results. A conditional
guarantee is tied to the debtor's actual breach and is governed by the suretyship provisions of the
Civil and Commercial Code. Under a demand guarantee the bank must pay on receipt of a
written demand without proof of breach, and the Supreme Court upheld the validity of that form
in Judgment No. 8131/2561 (2018).

The beneficiary must make its demand within the validity period of the guarantee and in the
manner it prescribes. A term requiring the claim to be notified within the validity period is
enforceable and is not a shortening of the prescription period, under Supreme Court Judgment
No. 1451/2524 (1981). Under a guarantee subject to URDG 758, the bank has five business days
to examine the demand and must reject by a single notice.
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A bank that pays in accordance with the conditions of the guarantee performs its obligation in
good faith. The applicant must reimburse the bank under the application, and then recovers the
money from a beneficiary that was not entitled to it as undue enrichment under section 406,

according to Supreme Court Judgment No. 8012/2568 (2025).

Asking a court to stop the bank from paying is difficult under a demand guarantee. Under a
conditional guarantee, where the underlying contract refers disputes to arbitration, the Supreme
Court upheld an order prohibiting the bank from paying until the award, in Judgment No.
3263/2554 (2011).

Which law governs a bank guarantee in Thailand

A bank guarantee is a contract of suretyship under section 680 of the Civil and Commercial
Code, by which the surety binds itself to the creditor to perform when the debtor fails to perform.
The parties may, however, agree that the bank will pay immediately on receipt of a written
demand without proof of breach, because no provision prohibits it and it is not impossible, under
Supreme Court Judgment No. 8131/2561 (2018). The ICC's URDG 758 apply only when the

guarantee states that it is subject to them.

A bank guarantee transaction has three layers of contract, like a letter of credit. The first is the
underlying contract (the contract of employment, the sale contract or any other contract that
the guarantee secures) between the bank's customer and its counterparty. The second is the
application (also called the counter-indemnity, the contract between the customer as applicant
and the bank, which sets the fees, the security and the duty to reimburse what the bank pays).
The third is the guarantee itself, the bank's undertaking to the beneficiary (the counterparty
entitled to claim payment under the guarantee). When the beneficiary is abroad, a Thai bank
usually issues a counter-guarantee (a guarantee issued by one bank to another so that the
second bank issues its own guarantee to the beneficiary in its country), which adds a further layer

of relationships.
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The Civil and Commercial Code has no provision specific to bank guarantees. The provisions that

apply are those of Title 11, Suretyship, beginning with the definition in section 680.!

Civil and Commercial Code, section 680 (the firm's translation)

“Suretyship is a contract by which a third person, called the surety, binds himself to a creditor to

satisfy an obligation in the event that the debtor fails to perform it.

A contract of suretyship is not enforceable by action unless there is some written evidence signed by

the surety.”

The words “in the event that the debtor fails to perform it” make suretyship under the Code a
secondary obligation (an obligation that arises only when the principal debtor defaults). The
surety therefore has the debtor's defenses under section 694 and is released when the debtor's
obligation is extinguished under section 698. Most bank guarantees in international trade,
however, are drafted to remove this character: the bank pays on receipt of a written demand
stating that the debtor is in breach, whether or not that is true. Whether such an agreement is
valid under Thai law was answered clearly by the Supreme Court in Judgment No. 8131/2561
(2018).°

Supreme Court Judgment No. 8131/2561 (2018)

A Thai contractor entered into a contract with an overseas employer that required the performance
guarantee to be unconditional and irrevocable, with the bank paying immediately on receipt of a
written demand that the contractor had failed to perform. A Thai bank issued the guarantee through
its Doha branch in the wording the employer required. When the employer made its demand, the
bank paid and then sued the contractor and the contractor's guarantors for reimbursement. The
Supreme Court held that the condition for payment was to be considered only from the receipt of the
written demand, without considering whether the contractor was in breach. Such an agreement is the
ordinary practice of financial institutions in international trade; although it differs from the suretyship
provisions of the Civil and Commercial Code, no provision prohibits it, it is not impossible, and an

application in which the contractor waived any objection to payment was not an unfair contract term.

The judgment lays down three rules that businesses should remember. First, a demand
guarantee (also called an on-demand bond, a guarantee under which the bank pays on receipt

of a demand in the prescribed form without proof of breach) is valid under Thai law. Second, the
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Supreme Court relied on the practice of financial institutions in international trade, which is
consistent with section 368, under which a contract is interpreted according to the intention of
the parties in good faith, having regard to ordinary usage.?” Third, an applicant that signs an
application waiving any objection to payment is bound by it, even if it later contends that it was

not in breach of the underlying contract.

The suretyship provisions of the Civil and Commercial Code were substantially amended by the
Act Amending the Civil and Commercial Code (No. 20) B.E. 2557 (2014) and (No. 21) B.E. 2558
(2015) to protect sureties who are natural persons. The amendments affect bank guarantees in
two ways. First, section 681, paragraph two, requires a suretyship for a future obligation to state
the purpose, the nature of the obligation, the maximum amount and the period within which the
obligation is to be incurred, and paragraph three limits the surety's liability to the obligation or
contract specified.® A bank guarantee that clearly identifies the underlying contract, the amount
and the expiry date already complies with this provision. Second, section 681/1, paragraph one,
makes void any agreement that the surety is liable as a joint debtor, but paragraph two, added in

2015, exempts sureties that are juristic persons.”

Civil and Commercial Code, section 681/1 (the firm's translation)

“Any agreement that makes the surety liable in the same manner as a joint debtor, or as a joint

debtor, is void.

Paragraph one does not apply where the surety is a juristic person that consents to bind itself to be
liable in the same manner as a joint debtor or as a joint debtor; in that case the surety that is a

juristic person has no rights under sections 688, 689 and 690.”

A bank is a juristic person. A bank guarantee under which the bank is liable as a joint debtor is
therefore valid, and the bank cannot require the creditor to proceed first against the debtor
under sections 688 to 690. At the same time, section 685/1 makes void any agreement that
differs from section 681, paragraphs one to three, section 686, section 694, section 698 and
section 699.° A question the firm is often asked is whether a demand guarantee, which removes
the debtor's defenses under section 694, conflicts with section 685/1. The summary of
Judgment No. 8131/2561 (2018) does not say whether the guarantee in that case was issued

before or after the amendment, and the Supreme Court reasoned only that no provision
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prohibits such an agreement. In the author's view the rule still applies to guarantees issued after
the amendment, because a demand guarantee is not an agreement that “differs from” section
694 in the sense of stripping a surety of a right the law seeks to protect; it is a different kind of
undertaking, which the bank chooses to give knowingly and for a fee, and the purpose of the
amendment was to protect sureties who are natural persons, not financial institutions, as the
exceptions in section 681/1, paragraph two, and section 700, paragraph three, show. The author
has not, however, found a Supreme Court judgment deciding this point directly for a guarantee
issued after 2015. Drafters should therefore use wording that makes clear that the bank
undertakes to pay on demand as a primary obligation of its own, not merely that the debtor's

defenses are waived.

A further layer of rules is the Uniform Rules for Demand Guarantees (URDG 758, the ICC's rules,
which apply when the guarantee states that it is subject to them), which do for guarantees what
UCP 600 does for letters of credit. Article 5 lays down the independence principle, under which
the guarantee is separate from the underlying contract and from the application, and article 19
requires the guarantor to examine the demand on the basis of the documents alone.®
Guarantees that Thai banks issue to domestic beneficiaries usually do not refer to the URDG, but
counter-guarantees issued to foreign banks and guarantees in international projects usually do.
Reading the first page of the guarantee to see whether it refers to URDG 758 is therefore the first

step in the analysis of every matter.

The two forms of guarantee: conditional and on demand

Under a conditional guarantee the right of claim arises only when the debtor is actually in
breach; the Supreme Court treats it as part of the underlying contract and may prohibit the bank
from paying until an arbitral award, under Judgment No. 3263/2554 (2011). Under a demand
guarantee the bank pays on receipt of a demand in the prescribed form, and the English courts
presume that an instrument issued by a bank in a cross-border transaction with an undertaking

to pay on demand is of the latter kind.
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This distinction decides almost everything about the outcome, but the title of the document
does not reveal it. A guarantee that uses the word “unconditional” may be conditional in
substance if the next sentence requires the bank to pay “in the event that the contractor causes
damage,” because that wording ties the bank's duty to actual damage. The Supreme Court met

wording of this kind in Judgment No. 3263/2554 (2011)."

Supreme Court Judgment No. 3263/2554 (2011)

The contract of employment required the contractor to deposit security in cash or as a bank
guarantee, and referred disputes to arbitration. The guarantee stated that the bank would pay the
employer's claim in the event that the contractor caused damage, had to pay a penalty or failed to
perform its obligations under the contract. When each party terminated the contract alleging that
the other was in breach, the Supreme Court held that the contract of suretyship was part of the
contract of employment, that the right of claim against the bank arose only when the contractor
actually caused damage or was in breach, that whether the employer could forfeit the security
depended on the arbitral award, and that the court could therefore issue an order prohibiting the

guarantor bank from paying the employer in the meantime.

Placing Judgment No. 3263/2554 (2011) beside Judgment No. 8131/2561 (2018) shows that
the different results come from the wording of the guarantees, not from conflicting legal
principles. In the first case the bank's duty was tied to actual breach, so the court held that the
body with authority to decide the dispute must decide first. In the second the bank's duty was
tied only to receipt of the written demand, so the court let the bank pay and left the parties to
fight over the underlying contract separately. A beneficiary that wants its money quickly wants
the second form; an applicant that wants the dispute decided before it loses money wants the

first; and the bank wants a form under which it can examine documents without deciding facts.

The English courts have developed tools for reading such wording that Thai courts may usefully
compare. In Marubeni Hong Kong v Mongolian Government, the English Court of Appeal held
that a letter from the Mongolian Ministry of Finance using the words “unconditionally pledges”
and “simple demand” was still a true guarantee, because it required payment only of amounts
unpaid “when the same becomes due” and the issuer was not a bank; the absence of banking-
instrument wording in a transaction outside the banking context created a strong presumption

against reading it as a demand guarantee.® Seven vyears later, in Wuhan Guoyu Logistics v
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Emporiki Bank of Greece, the Court of Appeal reversed the trial judge and held that a payment
guarantee for shipbuilding installments, issued by a Greek bank to a Chinese shipbuilder, was a
demand guarantee, applying the presumption in Paget's Law of Banking that an instrument
relating to a transaction between parties in different jurisdictions, issued by a bank, containing an
undertaking to pay “on demand” and containing no clause limiting a guarantor's defenses “will

almost always be construed as a demand guarantee.””

That presumption matches the reasoning of the Thai Supreme Court in Judgment No.
8131/2561 (2018), which relied on the practice of financial institutions in international trade.
The author therefore proposes the following reading rule for guarantees issued by Thai banks. If
the guarantee provides for payment on receipt of a written demand stating that the debtor is in
breach, without any other evidence, and contains a waiver of objections or states that the bank is
liable as a principal debtor, treat it as a demand guarantee. If the guarantee provides for
payment “in the event that” the debtor causes damage or is in breach, without stating that the
beneficiary's demand is sufficient evidence, treat it as conditional, following Judgment No.
3263/2554 (2011). Many guarantees in the standard forms of Thai government agencies fall in
between: they use the word “unconditional” but tie payment to damage. A drafter who wants a

certain result should choose wording that fits one form or the other.

Making a call: in time, in the prescribed form, and what the bank
must do within five business days

The beneficiary must deliver its written demand to the bank within the validity period of the
guarantee and in the prescribed form. A term requiring the claim to be notified within the validity
period is enforceable under Supreme Court Judgment No. 1451/2524 (1981). Under a guarantee
subject to URDG 758, the demand must state in what respect the debtor is in breach, the bank
has five business days to examine it, and a rejection must be made by a single notice listing every

discrepancy.
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The mistake that most easily costs a beneficiary its rights is a late demand. Almost every
guarantee has an expiry date, and many also require the beneficiary to notify its claim to the
bank in writing by that date or within a period after it. The Supreme Court has treated such terms

as valid since Judgment No. 1451/2524 (1981).°

Supreme Court Judgment No. 1451/2524 (1981)

The contract of suretyship provided that the creditor had to notify the surety of the claim for which
the surety was to be liable within the validity period of the suretyship before the creditor could
exercise its right of claim. The Supreme Court held that this term was a separate matter from
prescription and was not an agreement shortening the prescription period, and that it was therefore
enforceable. As the creditor sued without having submitted its claim within the period, the surety was

not liable.

In practice this means that the expiry date of the guarantee is the deadline for delivering the
demand, not the deadline for suing. A beneficiary that delivers its demand within the validity
period may still sue the bank within the ten-year prescription period, but a beneficiary that lets
the guarantee expire without a demand loses its rights against the bank even if the debtor is
clearly in breach. When a project is running late and the expiry date is near, the beneficiary
should make an “extend or pay” demand (a demand that the bank extend the validity of the
guarantee or otherwise pay immediately), which URDG 758 article 23 recognizes, allowing the

bank to suspend payment for up to thirty calendar days so that the parties can negotiate.!!

The form of the demand matters no less than its timing. A demand guarantee usually requires
the demand to be in writing, signed by the beneficiary's authorized signatory, delivered to the
bank at the branch specified, and to state in what respect the debtor is in breach. URDG 758
article 15 (a) makes that last statement mandatory unless the guarantee excludes it. A
beneficiary that sends only a letter saying “we call on the guarantee” without identifying the
breach risks rejection on documentary grounds, and if the guarantee expires before a new
demand is delivered it loses everything. Conversely, a bank that receives a demand has five
business days to examine it under article 20, and if it considers the demand non-complying it
must send a single notice of rejection listing every discrepancy within the same period under
article 24. A bank that does not do so is precluded from claiming that the demand does not

comply. This is the same mechanism as UCP 600 article 16, which the firm explains on its page
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Letters of credit: discrepant documents and refusal to pay, and the advice given there to
exporters whose documents are refused applies equally to beneficiaries under guarantees: check

the notice of rejection before correcting the documents.

For a conditional guarantee that does not refer to the URDG, the governing provision is section
686, which since the 2014 amendment requires the creditor to give written notice to the surety

within sixty days from the date of the debtor's default.!”

Civil and Commercial Code, section 686, paragraphs one and two (the firm's translation)

“When the debtor is in default, the creditor must give written notice to the surety within sixty days
from the date of default, and in no case may the creditor call on the surety to perform before the

notice reaches the surety; this does not bar the surety from performing when the obligation falls due.

If the creditor fails to give notice within the period in paragraph one, the surety is released from
liability for interest, damages and the charges incidental to the obligation that arise after that period

has expired.”

The consequence of failing to give notice within sixty days is not a complete release, but a
release from the interest, damages and incidental charges that arise after the period expires; the
principal amount guaranteed can still be claimed, and section 685/1 makes void any agreement
that differs from section 686. A beneficiary under a conditional guarantee therefore faces two
overlapping deadlines, sixty days from the debtor's default under the statute and the expiry date

under the guarantee, and must meet both.

The bank has already paid: what the applicant should do

A bank that pays in accordance with the conditions of the guarantee performs its obligation in
good faith and has a right of recourse against the applicant under the application and section
693. An applicant that later proves it was not in breach recovers the money from the beneficiary
as undue enrichment under section 406, according to Supreme Court Judgment No. 8012/2568

(2025), not from the bank.

Eksiam & Partners Co., Ltd. | Tax D 010556914200
300/90 Premium Pl
Tel. +66 81 654

Online version https://eks




oo
oo

EKSIAM & PARTNERS

UFHN 1anFuw Laud wisnuasa daia

The “pay now, argue later” principle means for the applicant that the money leaves its account
before the dispute under the underlying contract is decided. Judgment No. 8012/2568 (2025)
explains the path of the money after that more completely than any other judgment the author

has found.?

Supreme Court Judgment No. 8012/2568 (2025)

A contractor deposited two bank guarantees with the employer as security for the performance of a
construction contract. The only condition for payment was that the bank receive written notice from
the employer that the contractor had breached the contract by failing to pay the penalty. The
employer terminated the contract and made a written demand; the bank paid the full amount of
THB 3,900,000 and debited the contractor's deposit account. The Supreme Court in an earlier case
later found that the contractor was not in breach. In this case the Supreme Court held that the
bank's payment on the conditions agreed was performance in good faith, that the employer had
received the money without legal ground and as undue enrichment, and that the contractor, whose
account the bank had already debited, was the person prejudiced and entitled to recover the money

from the employer under section 406.

Civil and Commercial Code, section 406 (the firm's translation)

“Any person who, through an act performed by another person for the discharge of an obligation, or
in any other way, obtains something to the prejudice of that other person without legal ground, must
return it to that person. An acknowledgment that an obligation exists or does not exist is also

deemed to be an act performed for the discharge of an obligation.

This provision applies also where something has been obtained on a ground that has not come into

existence, or that has ceased to exist before the thing was obtained.”

The judgment teaches four lessons. First, the bank is not the right defendant. When the bank
pays in accordance with the conditions of the guarantee, it performs its obligation in good faith
under section 5 and has a right of recourse under the application and section 693.> An action
against the bank for paying when it should not have will succeed only if the applicant proves
that the demand did not comply with the guarantee, for example because it was delivered after
expiry, signed by a person without authority, or lacked the statement the guarantee required.
Second, the right defendant is the beneficiary that received the money without being entitled to

it; the cause of action is undue enrichment, and section 406, paragraph two, covers the case
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where the ground for receiving the money ceased to exist afterwards, as when a court later
decides that the contractor was not in breach.* Third, the Supreme Court treated the contractor
as the person “prejudiced” from the day the bank debited its account to satisfy the guarantee;
the right to recover therefore arises once the applicant has reimbursed the bank. Fourth, the
money paid under the guarantee is separate from the unpaid contract price claimed in the
action on the underlying contract, so a judgment in that action does not automatically cover it;
the contractor must sue to recover it in a separate action or include the claim in the same action

from the outset.

As for the bank's rights after payment, section 693 gives a surety that has performed a right of
recourse against the debtor for the principal, interest and damages, and subrogates it to the
creditor's rights. Judgment No. 6950/2551 (2008) confirmed the subrogation of a guarantor bank
under section 693, paragraph two, read with section 229 (3), in a case where the bank paid
customs duty on behalf of an importer.'® In practice banks rarely need this provision, because the
application requires the applicant to reimburse immediately with default interest and allows the
bank to debit deposit accounts or enforce its security, as appears in Judgment No. 8012/2568
(2025) and in Judgment No. 8131/2561 (2018), where the contractor's personal guarantors and
the mortgaged property were pursued as well. An executive who signs a personal guarantee for a
company's guarantee facility should therefore understand that his liability arises the moment

the bank pays, not when the company loses the case on the underlying contract.

From the other side, a beneficiary without a valid claim must not only return the money it
received but also return guarantees it has not yet called. Judgment No. 1792/2565 (2022) held
that where the contract of employment was terminated without the contractor being liable to
the employer, the employer could not use the guarantees to call on the bank and had only the
duty to return them to the contractor.!” A claim for the return of the guarantees should therefore
be a standard prayer for relief whenever a contractor sues an employer, because as long as the
guarantee remains in the employer's hands the contractor's credit line with its bank stays

blocked and the fees keep running.
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Asking a court to stop the bank from paying: the fraud exception and
what Thai courts accept

Under a demand guarantee, the English courts restrain a bank from paying only where there is
clear fraud of which the bank has notice; the Singapore courts add unconscionability; and United
States law sets four conditions in UCC § 5-109. The Thai Supreme Court has not laid down a
fraud exception for bank guarantees directly, but for a conditional guarantee where the dispute
must go to arbitration, the court may prohibit payment in the meantime under Judgment No.

3263/2554 (2011).

When a court may stop a bank from paying is the question that determines the value of bank
guarantees as a whole. If courts stop payment easily, foreign beneficiaries will not accept
guarantees from Thai banks, and Thai businesses will have to deposit cash instead. The English
courts recognized this as early as Edward Owen Engineering v Barclays Bank International, in
which Lord Denning held that a performance guarantee stands on a similar footing to a letter of
credit, that the bank must pay according to its guarantee on demand without proof or
conditions, and that the only exception is clear fraud of which the bank has notice.*® The facts of
that case are instructive: the Libyan buyer was itself the party that had failed to open the letter
of credit required by the contract, yet the court still declined to restrain the bank, because the

dispute over who was in breach was a matter between the parties, not for the bank.

The United States has codified the exception in UCC § 5-109 for standby letters of credit (letters
of credit used in place of guarantees in the United States), providing that a court may enjoin the
issuer from paying only where the forgery or fraud is material, the applicant is more likely than
not to succeed, and the persons who may be adversely affected are adequately protected, while
protecting those who have already given value in good faith, such as a confirming bank.'
Singapore goes further. In BS Mount Sophia v Join-Aim, the Singapore Court of Appeal confirmed
that unconscionability is a ground distinct from fraud and upheld an injunction restraining a
developer from calling a contractor's performance bond until the arbitral award, on a strong

prima facie case drawn from the whole of the circumstances.?’ The Singapore approach has been
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criticized for reducing the certainty of guarantees, but it reflects the reality that in construction
contracts employers often use guarantees as bargaining tools rather than as security for actual

loss.?!

For Thailand, the author has not found in this search a Supreme Court judgment that lays down
a fraud exception for demand guarantees directly. The closest judgment comes from the law of
letters of credit, Judgment No. 6793/2543 (2000), which held that an order attaching the funds
and prohibiting the bank from paying must be considered with the greatest care, because it
affects the credibility of banks in international trade.”’ Read together with Judgment No.
8131/2561 (2018), which accepted that the bank must pay without considering whether the
debtor is in breach, the author's view is that Thai courts are more likely to follow the English line
than the Singapore line: payment may be restrained only on clear evidence that the demand is a
fraud by the beneficiary itself, for example a demand made in the knowledge that the underlying
contract was terminated without loss and has been fully settled, or a demand bearing a forged
signature. An argument that the debtor was not actually in breach, however strong, is not
enough, because that is precisely the dispute that this form of guarantee is designed to have

decided after payment.

A conditional guarantee is a different matter. Judgment No. 3263/2554 (2011) shows that where
the beneficiary's right arises only on the debtor's actual breach, and the underlying contract
makes an arbitral tribunal the body that decides who is in breach, the court may grant interim
relief prohibiting the beneficiary from receiving and the bank from paying until the award (the
related provisions listed by the Supreme Court's search system are sections 11 and 16 of the
Arbitration Act B.E. 2545 (2002)). An applicant holding this form of guarantee therefore has a
tool that the holder of a demand guarantee lacks: it can apply to the court for interim relief and
commence arbitration as soon as it receives the notice of termination, before the beneficiary

delivers its demand to the bank.

The last matter under this heading is forged guarantees. A beneficiary that receives a guarantee
should verify its authenticity with the issuing bank directly before starting work or delivering
goods. Judgment No. 6404/2560 (2017) convicted of fraud a contractor who presented to an

employer a guarantee that the bank had not issued, and held the offense complete even though
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the contractor later performed the work.?? But a conviction does not give the employer the
money under the guarantee, because the bank was never bound. Verification with the bank
through the channel the bank prescribes, not through contact details supplied by the person

presenting the guarantee, is the cheapest way to prevent every loss described on this page.

The bank's defenses, and the effect of extensions of time, reductions
of the debt and amendments to the underlying contract

A bank that has issued a conditional guarantee may raise the debtor's defenses against the
beneficiary under section 694, and is released when the debtor's obligation is extinguished under
section 698, when the creditor grants the debtor an extension of time under section 700, or
when the creditor causes the bank to lose its right of subrogation under section 697. A financial
institution may, however, consent in advance to extensions under section 700, paragraph three. A

demand guarantee removes almost all of these defenses.

Where the guarantee is conditional, the bank is in every respect a surety under the Code, and the

applicant benefits indirectly from the bank's defenses. The first defense is in section 694.23

Civil and Commercial Code, section 694 (the firm's translation)

“In addition to the defenses that the surety has against the creditor, the surety may also raise all the

defenses that the debtor has against the creditor.”

The bank may therefore contend that the contractor was not in breach, that there was no loss or
a smaller loss than claimed, or that the employer was itself in breach, and section 685/1
prohibits any agreement differing from this section. In practice, however, banks do not wish to
enter their customers' disputes; most pay once the demand matches the wording of the
guarantee and leave the customer to recover from the beneficiary. An applicant that wants the
bank to raise defenses must therefore deliver its evidence and a letter of reservation to the bank
before the five business days expire, or apply to the court along the lines of Judgment No.

3263/2554 (2011). A telephone call asking the bank to hold off has no legal effect.
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The second defense is the right under sections 688 to 690 to require the creditor to proceed first
against the debtor, against the debtor's property, or against other security.?* Almost every bank
guarantee removes this right by making the bank liable as a joint debtor, which section 681/1,
paragraph two, permits for juristic persons; the beneficiary can therefore claim from the bank at
once without first suing the debtor. The third defense is an extension of time under section 700,

to which employers in international construction projects should pay particular attention.?

Civil and Commercial Code, section 700 (the firm's translation)

“Where the suretyship is for an obligation to be performed at a definite time and the creditor grants

the debtor an extension of time, the surety is released, unless the surety has agreed to the extension.

An agreement made by the surety in advance, before the creditor grants the extension, which has the

effect of consenting to the extension, is unenforceable.

Paragraph two does not apply where the surety is a financial institution or gives suretyship for

remuneration in the ordinary course of business.”

The section has three layers. Paragraph one releases the surety when the creditor grants the
debtor an extension without the surety's agreement. Paragraph two, from the 2014 amendment,
makes an advance consent unenforceable. Paragraph three, added in 2015, exempts financial
institutions and professional sureties from paragraph two. The result is that a bank guarantee
stating that the bank consents to the beneficiary extending time to the debtor without notice to
the bank remains enforceable, and the bank is not released when the employer extends the time
for completion; but if the guarantee contains no such wording and the employer extends the
completion date without the bank's consent, the bank is released under paragraph one. This is
why banks issue an amendment to the guarantee every time the underlying contract is extended,
and why employers should obtain that amendment before approving the extension, not after. In
addition, section 691, as amended in 2015, provides that an agreement made after the debtor's
default extending the time for performance is not an extension of time under section 700, so an

extension before default and one after default have different effects.

The remaining defenses are section 697, where the creditor causes the surety to lose its
subrogation to other security; section 698, where the debtor's obligation is extinguished; and

section 701, where the surety tenders performance and the creditor refuses it.?¢ All of these
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defenses have very limited application to demand guarantees, because the bank's undertaking
under that form is not tied to the debtor's obligation. A bank issuing such a guarantee protects
itself by an application that requires the customer to reimburse it in every case, and by strict

examination of the wording of the demand, not by the suretyship provisions of the Code.

Prescription, jurisdiction and governing law

A claim under a bank guarantee has no specific prescription period and is therefore subject to
the ten-year period in section 193/30, running from the day the right could be enforced, but the
demand itself must be delivered within the validity period of the guarantee, which is much
shorter. Cases on guarantees issued to secure international sales, services or carriage fall within
the jurisdiction of the Intellectual Property and International Trade Court, and a guarantee
subject to URDG 758 is governed by the law and the courts of the country of the issuing branch

unless it provides otherwise.

The prescription period for a claim under a guarantee is often confused with the time limit for
delivering the demand. Judgment No. 1451/2524 (1981) separated the two: the time limit for
the demand is a condition of the right, while prescription concerns the bringing of an action. As
the Civil and Commercial Code prescribes no specific period for contracts of suretyship, the ten-
year period in section 193/30 applies.’” Judgment No. 6950/2551 (2008) applied a ten-year
period to the Customs Department's right to call on a guarantor bank, citing section 193/31, the
provision for the State's claims for taxes and duties; a private beneficiary falls under section
193/30 with the same ten-year result. As for the bank's right of recourse against the applicant
under the application, it is not the claim of a person performing work for remuneration under
section 193/34 (7), on the reasoning the Supreme Court adopted for an issuing bank under a
letter of credit in Judgment No. 266/2546 (2003), which the firm explains on its letter of credit
page. In the author's view the same reasoning applies to guarantees, but no judgment deciding

the point for guarantees directly has been found.
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Jurisdiction depends on the underlying contract. Section 7 (5) of the Act on the Establishment of
and Procedure for the Intellectual Property and International Trade Court gives that court
jurisdiction over civil cases concerning the international sale of goods, the international
provision of services, international carriage and other related juristic acts, and (6) extends it to

guarantees relating to such activities.”®

Act on the Establishment of and Procedure for the Intellectual Property and International Trade

Court B.E. 2539 (1996), section 7 (5) and (6) (the firm's translation)

“(5) civil cases concerning the international sale or exchange of goods or financial instruments, the

international provision of services, international carriage, insurance and other related juristic acts;

(6) civil cases concerning letters of credit issued in connection with the activities in (5), the
remittance of money into or out of the Kingdom, trust receipts, and guarantees relating to such

activities;”

A guarantee issued by a Thai bank to secure a construction contract abroad, an international
sale of goods or an international contract of carriage is therefore a juristic act related to the
activities in (5), and the bank's recourse action against the contractor in Judgment No.
8131/2561 (2018) was a case on a guarantee issued for a contract of employment abroad. A
guarantee issued for a purely domestic contract falls within the jurisdiction of the ordinary civil
courts, as Judgment No. 8012/2568 (2025), which began in the Thonburi Civil Court, shows.
Choosing the wrong court costs months in transferring the case, so the point should be checked

before the demand letter is sent.

In the international dimension, URDG 758 articles 34 and 35 provide that the guarantee is
governed by the law, and subject to the courts, of the country of the guarantor's branch that
issued it, unless the guarantee provides otherwise. A guarantee issued by a Thai bank through a
foreign branch, such as the Doha branch in Judgment No. 8131/2561 (2018), may therefore be
governed by the law of that country in the relationship with the beneficiary, while the application
between the Thai customer and the Thai bank is governed by Thai law. The United Nations

Convention on Independent Guarantees and Stand-by Letters of Credit of 1995 has only eight
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States parties, and Thailand is not among them.*® Where the guarantee is silent, the law
governing an international guarantee must still be determined case by case under the Act on

Conflict of Laws B.E. 2481 (1938).

Comparative law: England, Singapore, the United States and Thailand

All four systems accept that a demand guarantee is an independent undertaking that the bank
must honor on receipt of a demand in the prescribed form. The difference lies in the exceptions:
England accepts only clear fraud, Singapore adds unconscionability, the United States has set
out the conditions in UCC §5-109, and Thailand has upheld the validity of this form of
guarantee but has no Supreme Court judgment on the exception directly, and still applies the

suretyship provisions of the Code to conditional guarantees.

Comparing the four systems, Thailand differs from the other three in having both forms of
guarantee in the market at once without a clear line in the wording. Many Thai government
agencies and employers use a form that ties payment to loss, which the Supreme Court treated
as part of the underlying contract in Judgment No. 3263/2554 (2011), while foreign employers
use the demand form upheld in Judgment No. 8131/2561 (2018). The English courts solved this
problem with the presumption in Wuhan Guoyu, which gives weight to a bank issuer and a cross-
border transaction.” In the author's view the Thai courts should adopt that presumption as a tool
of interpretation under section 368, because it fits the reasoning on the ordinary usage of
financial institutions that the Supreme Court already applies, and it would let drafters predict

the result.

The second difference is the legal basis of the exception. England relies on case law since
Edward Owen,'® the United States on statute,'” and Singapore on case law that has widened the
exception.?? Thailand has different tools: section 5, which requires rights to be exercised in good
faith, and section 406, which allows recovery of undue enrichment. In the author's view the path
the Supreme Court chose in Judgment No. 8012/2568 (2025), letting the bank pay first and the
applicant recover from the beneficiary as undue enrichment, is a middle way between the
English and Singapore lines, because it preserves the certainty of the guarantee at the payment

stage and corrects unfairness after payment instead. Its limitation is the risk that a foreign
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beneficiary has no assets in Thailand against which to enforce, which is why an applicant in an
overseas project should assess the enforcement of a judgment or award in the beneficiary's

country before providing the guarantee.

Law and economics, and legal philosophy: why the bank pays first
and argues later

A bank guarantee shifts the cost of assessing and monitoring the debtor to the party that can do
it most cheaply, the bank that already holds the customer's credit information. The pay-now-
argue-later principle is a rule, in the sense used in law and economics, that removes the cost of
proof from the payment stage and determines which party must bear the risk of litigating while

the dispute is pending.

Avery Katz analyzes the guaranty contract as a way of managing asymmetric information (a
situation in which one party knows its own risk better than the other) and moral hazard (the
incentive to take more risk when someone else bears the loss). A surety that is close to the
debtor and can assess or control the debtor's conduct more cheaply than the creditor takes on
that task in return for a fee.>” A bank is the surety that fits this model best, because it already
holds the customer's accounts, credit history and security. A foreign employer that does not
know a Thai contractor agrees to contract when a bank guarantee is provided, because the bank

has assessed the contractor on its behalf and accepted a risk the employer cannot assess.

The pay-now-argue-later principle is a rule in the sense used by Louis Kaplow, who distinguishes
rules, whose content is fixed in advance, from standards, which leave the decision to the person
applying the law afterwards. Rules are cheap to apply and suit conduct that recurs in large
numbers.* If a bank had to decide before paying whether the debtor was actually in breach, it
would need experts in construction, carriage or commodity sales for every transaction; that cost
would come back as higher fees, and the beneficiary would not get the certainty it wants. The
demand guarantee therefore sets a rule: the bank examines documents only, the applicant bears

the risk of an unjustified demand, and the courts correct the unfairness after payment. The
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conditional guarantee chooses a standard instead, requiring the adjudicator to assess first
whether there was a breach, which gives less certainty but better protection against unjustified

demands.

In terms of legal philosophy, the question is who should hold the money while the dispute is
undecided, and who should be the plaintiff. A system in which the bank pays first makes the
applicant the plaintiff, who must prove that it was not in breach and that the beneficiary was not
entitled to the money; a system that examines first makes the beneficiary the plaintiff, who must
prove the breach. Neither system is just in itself. The choice is a matter of risk allocation that the
parties agree and price. A contractor that agrees to provide a demand guarantee wins work that
a contractor that refuses does not; the price is becoming the plaintiff when a dispute arises. The
unfairness the law should correct is therefore not that the bank pays, but that a beneficiary uses
the bank's undertaking knowing that it has no right to do so, which section 5, section 406 and

the fraud exception each address from a different angle.

What applicants and beneficiaries should do

Applicants should know from the day of issue which form their guarantee takes, negotiate for the
demand to require a statement and supporting documents, track the expiry date so as to ask for
the guarantee back, and on being called send a letter of reservation to the bank at once while
preparing the recovery action. Beneficiaries should verify authenticity with the bank, make their
demand in the prescribed form and before expiry, and obtain an amendment from the bank every

time the underlying contract is extended.

For applicants. First, read the draft guarantee required by the counterparty before signing the
underlying contract, and know whether a demand guarantee or a conditional guarantee is being
provided. Second, negotiate for the demand to require a statement identifying the breach, as in
URDG 758 article 15, and if possible a copy of a notice previously sent to the applicant; this does
not make the guarantee conditional, but it makes an unfounded demand harder and leaves
evidence for the recovery action. Third, set the expiry date as early as the counterparty will
accept, and record it so as to ask for the guarantee back or have the bank cancel the facility as

soon as it falls due. Fourth, on receiving a copy of the demand or learning that a demand has

Eksiam & Partners Co., Ltd. | Tax ID (

300/90 Premium Place, N

H k 10240, Thail gﬁ

stlaw.com/en/insights/bank-guarantee-ca

Online version https://eksiamtradei




oo
oo

EKSIAM & PARTNERS

UFHN 1anFuw Laud wisnuasa daia

been made, send a letter of reservation to the bank the same day, stating that the applicant is
not in breach, asking the bank to examine the demand strictly against the wording of the
guarantee, and reserving the right to recover from the beneficiary. Fifth, if the guarantee is
conditional and the underlying contract contains an arbitration agreement, apply for interim
relief along the lines of Judgment No. 3263/2554 (2011) before the bank pays. Sixth, if the bank
has paid, prepare the recovery action against the beneficiary along the lines of Judgment No.
8012/2568 (2025), and include a claim for the return of any other guarantees not yet called,
following Judgment No. 1792/2565 (2022).

For beneficiaries. First, verify the authenticity of the guarantee with the issuing bank through the
bank's own channels. Second, make the demand before the expiry date, in a letter signed by an
authorized signatory, delivered to the branch specified, and containing the statement of breach
the guarantee requires, following Judgment No. 1451/2524 (1981). Third, under a conditional
guarantee, give written notice to the bank within sixty days of the debtor's default under section
686. Fourth, every time the underlying contract is extended, obtain an amendment to the
guarantee from the bank before approving the extension, or the bank may be released under
section 700, paragraph one. Fifth, when expiry is near but the dispute is unresolved, make an
extend-or-pay demand. Sixth, demand only the amount that is justified, because a knowingly
excessive demand must be returned as undue enrichment with interest, and in other legal

systems may lead to the whole call being restrained.

Related matters on which the firm also advises include reviewing the underlying contract and its
security terms before signature, on our page International contract review, and the bank's
mechanism for examining documents and giving notice of refusal, on our page Letters of credit:

discrepant documents and refusal to pay.
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Review of guarantees, demands and bank guarantee disputes

The firm reviews draft guarantees and applications before signature, prepares demands and
letters of reservation, tests the validity of a demand or a notice of rejection against the wording
of the guarantee and URDG 758, applies for interim relief, and conducts actions to recover
money paid under guarantees in the Intellectual Property and International Trade Court or the

civil courts.

Review of the draft guarantee before the underlying contract is signed, identifying whether
it is a demand or a conditional guarantee and proposing wording for the demand, the expiry

date and extensions of time.

Review of the application to the bank: the scope of reimbursement, debiting of accounts,

security, and the liability of directors as personal guarantors.

Preparation of demands for beneficiaries, in the prescribed form and in time, including

extend-or-pay demands.

Letters of reservation and applications for interim relief for applicants whose guarantees

have been called, including commencing arbitration under the underlying contract.

Review of the bank's payment or rejection, comparing the demand with the wording of the

guarantee and URDG 758 articles 15, 20 and 24.

Recovery actions for undue enrichment against beneficiaries, actions for the return of

guarantees, and defenses in recourse actions brought by banks.

A 45-minute consultation on one matter costs THB 4,900. It suits a party that has just received a
demand or a notice from its bank and wants to know the same day whether the bank must pay,
what can be done before the bank pays, and from whom the money can be recovered. For the
review of draft guarantees, applications for interim relief and litigation, the firm quotes a fee in

writing according to scope before work begins.
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Questions before instructing us

Questions that contractors, exporters, importers and finance teams typically ask when a bank
guarantee is called, when they must make a demand under a counterparty's guarantee, and

before instructing the firm.

My bank guarantee has been called. Must the bank pay immediately?

It depends on the wording. If the guarantee requires the bank to pay on receipt of a written
demand that the debtor is in breach, without proof, the bank must pay when the demand
complies and is delivered within the validity period, under Supreme Court Judgment No.
8131/2561 (2018). If the guarantee provides for payment in the event that the debtor causes
damage or is in breach, the right of claim arises only on actual breach, and a court may prohibit
payment in the meantime where the dispute must go to arbitration, under Judgment No.

3263/2554 (2011).

Can the applicant ask a court to stop the bank from paying?

Under a demand guarantee, only with great difficulty. Foreign courts allow it only on clear fraud
by the beneficiary, and the Thai Supreme Court holds that an order prohibiting a bank from
paying under a trade instrument must be considered with the greatest care. Under a conditional
guarantee where the underlying contract contains an arbitration agreement, an application for
interim relief under section 16 of the Arbitration Act B.E. 2545 (2002) is available, following
Judgment No. 3263/2554 (2011).

The bank has paid although we were not in breach. From whom do we recover the money?

From the beneficiary, as undue enrichment under section 406, not from the bank, because a
bank that pays in accordance with the conditions of the guarantee performs its obligation in
good faith, under Supreme Court Judgment No. 8012/2568 (2025). If the beneficiary still holds
other guarantees, their return can be claimed under Judgment No. 1792/2565 (2022).
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The guarantee has expired. Can the beneficiary still sue the bank?

If the beneficiary delivered its written demand within the validity period, it may still sue within
the ten-year prescription period under section 193/30. If it did not, the bank is not liable,
because a term requiring the claim to be notified within the validity period is enforceable and is
not a shortening of the prescription period, under Supreme Court Judgment No. 1451/2524
(1981).

The employer extended the contractor's completion date. Is the guarantor bank released?

Under a conditional guarantee, the bank is released under section 700, paragraph one, if it did
not agree to the extension. But a bank, as a financial institution, may consent in advance in the
guarantee under section 700, paragraph three, and an extension granted after the debtor's
default is not an extension of time under section 691. The employer should obtain an

amendment to the guarantee from the bank before approving every extension.

How are fees for reviewing a guarantee and a demand charged?

They start with a 45-minute consultation on one matter at THB 4,900. For the review of draft
guarantees, applications for interim relief and litigation, the firm quotes a fee in writing

according to scope before work begins.

Who does the work

Bank guarantee and international finance matters are the responsibility of Eksiam Chaisorn,
Legal Consultant, founder and Managing Director of Eksiam & Partners Co., Ltd., who advises on
international trade law, including international banking and finance, international construction

and procurement contracts, and the resolution of trade disputes.

Education relevant to this work: Master's level, Master of Laws (LL.M.) program, International
Trade Law, Faculty of Law, Thammasat University; Master's level, Master of Laws (LL.M.)
program, International Law (International Investment Law), Faculty of Law, Chulalongkorn
University; and Master's level, Master of Laws (LL.M.) program, Financial and Tax Law, Faculty of

Law, Chulalongkorn University. Full profile and qualifications
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Notes

1.

N

P !
O A o =

Civil and Commercial Code, section 680, Thai text: “du31AMUsEiULY Ao dryay1 T yARANIELEN AUTY 158N 1A
qAUseiu Ty 6116 I nangnudu

o

Useiu ynwuausie vl aundsiie drsenilludio gnuil i dseviiuu ofls &
wilvdesdlnegrmiliasansiioforamussiududdey vinuinezdesfoslisduadmlali” (Thai text from the Office
of the Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article

is the firm's translation; there is no official English text.)

Supreme Court Judgment No. 8131/2561 (2018). A Thai bank issued a performance guarantee through its Doha
branch to an overseas employer at the request of a Thai contractor. The guarantee stated that the bank “agrees to
undertake and guarantee ... unconditionally and without any right of defense or counterclaim” and that payment was
to be made “immediately” on receipt of the written demand (the firm's translation). The Supreme Court held that the
condition for payment “is to be considered only from the receipt of the written demand, without considering whether
defendant 1 is liable for breach of the contract of employment toward the employer.” That an employer requires such
a guarantee and a bank issues it “is the ordinary practice of financial institutions in international trade.” Such an
agreement, “although it has the character of allowing the issuing bank to be called on to pay easily, which differs
from the provisions of the Civil and Commercial Code on suretyship, is not prohibited by any provision of the Civil and
Commercial Code and is not impossible.” The application under which the contractor allowed the bank to pay
immediately without prior notice, waived any objection and undertook to reimburse the bank was therefore not an
unfair contract term under section 4 of the Unfair Contract Terms Act B.E. 2540 (1997). (Thai text read on

deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Civil and Commercial Code, section 681, Thai text: “Guausziutiuaziilaudianziioniduanysal niilueupnnie
wild Roulv ez Usziulie mmnisalfanil duers Junaldase A Useiuld uidesssyinguszasdlunsneviisiefien

P
J

Usziu dnvazvosyanil S1wiulugugafiauseiu wasssoznanlumsnenifiosmusziu uusiBunsmdseiuie

Aan1siles fuluvane as1amunnng 699 9z i sy szuzian danan Al dyeyr Auseiudiosssy il vie dyay A

s
P v

Useiu T Tnedauds ua fandseiudeu Suflaianis uil vde dryan 7 ey 13wy wil Suiie us sy Bl wnsitu ganil
wagvhine anuddiyiiavie e Budl¥auannsn thifi oreas fivssiuegaauysalld dwnniigduseiugiveg
Z?’]ﬁ’iyﬁﬂﬁ%al’%ﬂ’ﬂﬂmmiﬂﬁusLWUNZﬁL‘ﬂlﬁﬁﬂﬁ'myfy’]@ﬂﬁumu" (Thai text from the Office of the Council of State revised
edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is
no official English text.), Section 681 as amended by the Act Amending the Civil and Commercial Code (No. 20) B.E.
2557 (2014).

Civil and Commercial Code, section 681/1, Thai text: “Tannadlafiivualigaiuseiudesulinegnufuiiugnuiisiu

= g

videluguzdugnuilsan demnasiuduluas aoluassants Aldlddduurnsdifseiudaiuifyaeauasdusen
unituauieSuinegagnuiisuvdelugusitugnuilsan lunsdlwuwiudmussfudadudfyapatudenaiians
ﬁﬁzyigmﬂumm'l 688 11131 689 Uazu1m31 690" (Thai text from the Office of the Council of State revised edition,
searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is no
official English text.), Paragraph one added by the Act Amending the Civil and Commercial Code (No. 20) B.E. 2557
(2014); paragraph two added by the Act Amending the Civil and Commercial Code (No. 21) B.E. 2558 (2015).

Civil and Commercial Code, section 685/1, Thai text: “UssA1Uannad AU T AUsEAL R uananelU 1N 681
55ANT I5TAABY UAYITIAGIN UIAT1 686 N1 694 1M1 698 Uarm1 699 LuTuae” (Thai text from the Office
of the Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article
is the firm's translation; there is no official English text.), As amended by the Act Amending the Civil and Commercial
Code (No. 21) B.E. 2558 (2015).
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Uniform Rules for Demand Guarantees, 2010 Revision, ICC Publication No. 758 (URDG 758), International Chamber of
Commerce, in force since July 1, 2010. The text is ICC copyright; this note summarizes the substance of the articles
cited and does not quote them (2go.iccwbo.org, read October 17, 2026)., Article 5: a guarantee is independent of the
underlying relationship and of the application; the guarantor is not concerned with or bound by those relationships
even if the guarantee refers to them., Article 19: the guarantor determines, on the basis of a presentation alone,

whether it appears on its face to be a complying presentation.

Supreme Court Judgment No. 3263/2554 (2011). A bank guarantee deposited as security for the performance of a
contract of employment “is a contract that arose under the conditions of the contract of employment, which is the
principal contract, and the contract of suretyship must be regarded as part of the contract of employment” (the firm's
translation). Where the guarantee stated that the bank would pay in the event that the contractor caused damage,
had to pay a penalty or failed to perform its obligations under the contract, the right of claim against the bank arose
only when such an event occurred. As each party alleged that the other was in breach and the contract required
disputes to be referred to arbitration, whether the employer could forfeit the security depended on the award, and the
court could therefore issue an order prohibiting the guarantor bank from paying the employer until the arbitral
tribunal had ruled. (Related provisions as listed by the court's database: Civil Procedure Code section 142, Civil and
Commercial Code section 587, and Arbitration Act B.E. 2545 (2002) sections 11 and 16.) (Thai text read on

deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Marubeni Hong Kong and South China Ltd v Mongolian Government [2005] EWCA Civ 395 (April 13, 2005), Carnwath
LJ (Waller LJ and Sir Martin Nourse concurring). A letter from the Mongolian Ministry of Finance using the words
“unconditionally pledges” and “simple demand,” but requiring payment only of amounts unpaid “when the same
becomes due,” created a secondary obligation dependent on the buyer's default and was therefore a true guarantee,
not a demand guarantee (paragraphs 30-34). The court said the document “is not a banking instrument,” and that
the absence of banking-instrument language in a transaction outside the banking context “creates in my view a
strong presumption against” construing it as a demand guarantee (caselaw.nationalarchives.gov.uk, read October 17,
2026).

Wuhan Guoyu Logistics Group Co Ltd v Emporiki Bank of Greece SA [2012] EWCA Civ 1629 (December 7, 2012),
Longmore LJ (Rimer LJ and Tomlinson LJ concurring). A payment guarantee for the second installment under a
shipbuilding contract, issued by a bank to the shipbuilder, clause 4 of which required payment on first written demand
after the buyer had been in default for twenty days. The Court of Appeal reversed the trial judge and held it to be a
demand guarantee, applying the presumption in Paget's Law of Banking, 11th edition (paragraphs 26-33), that an
instrument which “(i) relates to an underlying transaction between the parties in different jurisdictions, (ii) is issued by
a bank, (iii) contains an undertaking to pay ‘on demand’ ... and (iv) does not contain clauses excluding or limiting the
defences available to a guarantor, it will almost always be construed as a demand

guarantee” (caselaw.nationalarchives.gov.uk, read October 17, 2026).

Supreme Court Judgment No. 1451/2524 (1981). A term of the contract of suretyship requiring the creditor to notify
the surety of its claim “within the period of validity of the contract of suretyship before it may exercise its right of
claim under the contract of suretyship is a separate matter from the exercise of the right of claim under the contract
of suretyship and is not an agreement shortening the period of prescription for bringing an action; the agreement is
therefore enforceable” (the firm's translation). As the creditor sued without having submitted its claim within the
period, the surety was not liable. (Related provisions as listed by the court's database: Civil and Commercial Code
sections 170, 191, 204, 680 and 686, by the section numbers then in force.) (Thai text read on

deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)
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Uniform Rules for Demand Guarantees, 2010 Revision, ICC Publication No. 758 (URDG 758), International Chamber of
Commerce, in force since July 1, 2010. The text is ICC copyright; this note summarizes the substance of the articles
cited and does not quote them (2go.iccwbo.org, read October 17, 2026)., Article 15 (a): a demand must be supported
by such other documents as the guarantee specifies and, in any event, by a statement by the beneficiary indicating in
what respect the applicant is in breach of its obligations under the underlying relationship, unless the guarantee
excludes that statement., Article 20: the guarantor has five business days following the day of presentation to
examine the demand, and must pay when the demand complies., Article 23: on an “extend or pay” demand the
guarantor may suspend payment for up to thirty calendar days to allow the parties to negotiate., Article 24: when the
guarantor determines that a demand is not complying, it must send a single notice of rejection listing every
discrepancy within five business days following the day of presentation, failing which it is precluded from claiming that
the demand does not comply., Article 25: the guarantee terminates on expiry or on the expiry event; and article 26:
where presentation is prevented by force majeure on the expiry date, the guarantee is extended for thirty calendar
days., The substance of articles 15, 23 and 24 was checked against the analysis published by the law firm Reed Smith
(reedsmith.com, read October 17, 2026).

% %
A oA

Civil and Commercial Code, section 686, Thai text: “iliegnuiliatn i miifindsdevennanlugaaUseiunielunn

v v
Y v o

aututiuustfufignuiiien uaglihnsdasduussnsladmilazGenligmussfuthseviiteuiinidevenndnazly
faguseAudly wilidaansdiuseuiing seniide il fsimuntis: Tunsdidwilflginddovennanneglu
fsuanamuIsAni WA Ussuvgaiuan eu Sufialunends uaz Adulnumeuny maeaaue n1szini sy
Dugunsalwiavilyetuussafifetunendminiufmuanaimuassanils dodmil i ans Senlidiusefudise
wilvedusyiuiianstsenilldmnssanil euseiuorathsenimuavieldansdisenimudenlouagismslu
nstrsenilfignuilfegifuidmildeunsiatindrsend sl lengludmiinudessuanild uarliiamluinas 701
ssnaes wltduTweylan Tusswisildiusefutsenilnudouluuagisnslumsirsenivesgnuimussaa
il ag Sun aonude iutumnes w fl gauil Aetia luseniredu g msdisenivesdruseiunuiesn d linsenu
ﬂs3Lﬁauﬁ‘m%’uaﬂﬁéﬂﬂizﬁummmmﬁ 693” (Thai text from the Office of the Council of State revised edition,
searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is no
official English text.), As amended by the Act Amending the Civil and Commercial Code (No. 20) B.E. 2557 (2014).

Supreme Court Judgment No. 8012/2568 (2025). A contractor deposited two bank guarantees with the employer as
security for the performance of a construction contract. The guarantees “contained only the condition for payment
that defendant 2 receives written notice from defendant 1 that plaintiff 1 has breached the contract by failing to pay
the penalty to defendant 1” (the firm's translation). When the employer made a written demand, the bank paid the
full amount of THB 3,900,000. The Supreme Court held that “performance of the obligation on the conditions agreed
was therefore performance in good faith.” Although the Supreme Court in the earlier case later found that the
contractor was not in breach, the employer's receipt of the money under the guarantees “was therefore a receipt
without legal ground, and is undue enrichment that the recipient must return,” and since the bank had debited the
contractor's deposit account to satisfy the debt under the guarantees, the contractor was the person prejudiced,
entitled to recover the money from the employer under section 406 of the Civil and Commercial Code. (Thai text read

on deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Civil and Commercial Code, section 406, Thai text: “yanalaldindanind ddla sz n1sfiyanadnauniansziiiie
Frsenilfa videldun s Uszmsduiia Tnsunannyaduaz Sunguueld uazdumaiyanasnauntduideuioy
193 vhwiyaraduddesAuningliudion ofls msfuanmuiiauig e vidomlidy viwAldedndunisnseyinie
Frspniisny untyafRdutvulilddiiunaentensdilldnindinnszimnethidaotrmia e lF 15 utu viodu
Lﬁﬂﬁlﬁéﬂ?jﬂiﬂLﬁsﬁauLLﬁnﬁuﬁaﬁl” (Thai text from the Office of the Council of State revised edition,

searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is no

official English text.)
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Civil and Commercial Code, section 693, Thai text: “ﬁﬁmisﬁu%ﬂﬁﬁﬁwﬁﬁa dauﬁ%m%ﬁaﬂmﬁsmengﬂwﬁ 1l
Fuduiuseniduwasiitonsiifesgameviedemelueghdla 4 imsenmsmusziuty ofls giussiudomdhsutg
T?WI%“U?NLﬁﬂwﬁu’i’iﬂﬁﬁmﬁ@@]ﬂﬁﬁﬁﬁﬂ” (Thai text from the Office of the Council of State revised edition,
searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is no
official English text.)

Supreme Court Judgment No. 6950/2551 (2008). The guarantor bank paid the Customs Department under its
contract of suretyship, and the obligation for duty and surcharge was partly extinguished. The bank was subrogated to
the rights of the creditor under section 693, paragraph two, read with section 229 (3) of the Civil and Commercial
Code, and since the customs legislation prescribes no period for calling on a guarantor bank to pay, the State's claim
was subject to the ten-year period under section 193/31. (Source as listed by the court's database: the Thai Bar.) (Thai

text read on deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Supreme Court Judgment No. 1792/2565 (2022). Where the parties did not treat the time for delivery of the work as
of the essence, the employer could terminate the contract only after giving notice to perform within a reasonable
period under section 387. As the contract was terminated without the contractor being liable to the employer, “the
defendant therefore cannot use the two guarantees to call on the bank to be liable under the guarantees, and the
defendant has only the duty to return the two guarantees to the two plaintiffs” (the firm's translation). (Related
provisions as listed by the court's database: Civil and Commercial Code section 387 and section 391, paragraphs one

and three.) (Thai text read on deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Edward Owen Engineering Ltd v Barclays Bank International Ltd [1978] QB 159 (CA), Lord Denning MR, Browne LJ and
Geoffrey Lane LJ. An English seller agreed to supply and erect greenhouses for a Libyan state agency. Barclays issued
a performance guarantee for 10 percent of the contract price through the Libyan Umma Bank. When the buyer made
a demand although it had not opened the letter of credit required by the contract, the Court of Appeal refused to
restrain the bank from paying. Lord Denning said that a performance guarantee “stands on a similar footing to a letter
of credit” and that “The bank must pay according to its guarantee, on demand, if so stipulated, without proof or
conditions. The only exception is when there is a clear fraud of which the bank has notice” (page 171) (trans-lex.org,
read October 17, 2026).

Uniform Commercial Code § 5-109 (Fraud and Forgery)., (a): where a presentation appears on its face strictly to
comply but a required document is forged or materially fraudulent, or honor would facilitate a material fraud by the
beneficiary on the issuer or applicant, the issuer must still honor the presentation of a person who gave value in good
faith and without notice of the fraud, such as a confirmer that has paid; in other cases an issuer acting in good faith
may honor or dishonor., (b): a court may enjoin the issuer from honoring only if it finds four conditions, including that
the applicant “is more likely than not to succeed” on its claim of forgery or material fraud, and that persons who may
be adversely affected are adequately protected. The section applies to standby letters of credit, which perform the

function of demand guarantees in the United States (law.cornell.edu, read October 17, 2026).

BS Mount Sophia Pte Ltd v Join-Aim Pte Ltd [2012] SGCA 28 (May 9, 2012), Chao Hick Tin JA, Andrew Phang Boon
Leong JA and V K Rajah JA. A developer made a partial call on a contractor's performance bond for liquidated
damages for delay. The Singapore Court of Appeal upheld an injunction restraining the call until the arbitral tribunal
had ruled, holding that “Unconscionability is a distinct and separate ground from fraud” (paragraph 23) and that “It
is settled law that unconscionability, as distinct from fraud, is a ground upon which the court can grant an
injunction” (paragraph 18); the applicant must show a strong prima facie case on the whole of the circumstances
(elitigation.sg, read October 17, 2026).
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Supreme Court Judgment No. 6793/2543 (2000), decided on a letter of credit: the issuing bank “has the duty only to
examine the documents for correctness and completeness under the conditions before paying under the letter of
credit” (the firm's translation); a failure to pay without a reason acceptable in international trade would damage the
credibility of the bank, and an order attaching the funds and prohibiting the issuing bank from paying “must therefore
be considered with the greatest care” (Thai text read on deka.supremecourt.or.th, October 16, 2026; summary and

translation by the firm.)

Supreme Court Judgment No. 6404/2560 (2017). The defendant presented to a hospital, as employer, a bank
guarantee stating that the bank “agrees to bind itself unconditionally to give an irrevocable guarantee in the same
manner as a principal debtor” (the firm's translation), when in fact the bank had not issued it. The employer, believing
it, entered into the contract and paid the contract price. The Supreme Court held this to be the offense of fraud, and
that the defendant's later performance of the work did not undo an offense already completed. (Thai text read on

deka.supremecourt.or.th, October 17, 2026; summary and translation by the firm.)

Civil and Commercial Code, section 694, Thai text: “uenaindesiedtsgmusefuiisedmiltu viuidiuseiudon
undasiedimandegniliidedmiltused|ée” (Thai text from the Office of the Council of State revised edition,
searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation; there is no
official English text.)

Civil and Commercial Code, section 688, Thai text: “iiteidmilmeligAussfudiseni diussiuazveliFongnuil
fse ou Ald Vuus gnull v gn Ana ivnnwn 18w au uavans deud videld Using 1 gnuil U eg wisla Tuwse 51
210U1UR”7 (Thai text from the Office of the Council of State revised edition, searchlaw.ocs.go.th, read October 17,
2026. The English wording in the article is the firm's translation; there is no official English text.), Section 689, Thai
text: “Bousiaz ¥ 3onWgnuiltrseni fandnanluanes deuduudh Ana ddeuseiuigalldhgauilduiineiie
drsenills waymsiir tadulignnitsenilduarlifunisenled iudndmieefestidunmstseniiseduoran
nindauvesgnuiliew”, Section 690, Thai text: “dndmiliinsndvesgnuiiondeliiiuuseiuled lediusziuoswe
yiuddwi ey el dhsenil lenan niwd daidu UseAudureu” (Thai text from the Office of the Council of State
revised edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the firm's translation;

there is no official English text.)

v o a

Civil and Commercial Code, section 700, Thai text: “61 s RumT Suar deatnsy o nan T s ey way i mi
voutouanliudgnuil gendseiudonvaaiuananuduiin Fuus gendseiuas ldanasdelunmsieunan du 4o
anasiigmuseiui i doudmiliounar suiinaiunsusenlfidmiltouna foananiuldtduild any
Turssasos Tl TsduuAnsdiUseiudaduantunsturierussiuiiodudaduunisss” (Thai text from the
Office of the Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the
article is the firm's translation; there is no official English text.), Paragraphs one and two as amended by the Act
Amending the Civil and Commercial Code (No. 20) B.E. 2557 (2014); paragraph three added by the Act Amending the

Civil and Commercial Code (No. 21) B.E. 2558 (2015).

v °

Civil and Commercial Code, section 697, Thai text: “61tws1z n1snszvi agslaetaniavesdmiies WWumeliden

Usziuldonadnsutaeldaimuaniousuisdnludnsng s1ueend 911hnd wazysuansoulalnliundmiusneunselu
g idyyr AUsEAuLNe I1senil i inudngauseiugeu nganu 9N AU SURRA LN AL ABLEeVe N1 NS
T14” (Thai text from the Office of the Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026. The

English wording in the article is the firm's translation; there is no official English text.), Section 698, Thai text: “5uééﬂ

Usgiudaungaiuainanusuie luvaslionivesgnvilsedvaululidnmszmela 97, Section 701, Thai text: “HAN

U

Page 29 of 30

Eksiam & Partners Co., Ltd. | Tax ID 0105569142001 E]
300/90 Premium Place, Nawamin Road, Nawamin, Bueng Kum, Bangkok 10240, Thailand g
Tel. +66 81 654 5922 | contact@eksiamlegal.com | eksiamlegal.com [=

Online version https://eksiamtradeinvestlaw.com/en/insights/bank-guarantee-call/



o

oo
oo

EKSIAM & PARTNERS

UFEN LanayIy waud wisniuasa diie

Usgiuazvethsenilunmilnwsiiieteimuadissald dudmillisensudiseni gadssiuiidusungaiuainainu
SURA” (Thai text from the Office of the Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026.

The English wording in the article is the firm's translation; there is no official English text.)

Civil and Commercial Code, section 193/30, Thai text: “01gA11utU d1Uszuanguune iinsenguune duild veyaild
gz i nuadul” (Thai text from the Office of the Council of State revised edition, searchlaw.ocs.go.th, read

October 16, 2026. The English wording in the article is the firm's translation; there is no official English text.)

Act on the Establishment of and Procedure for the Intellectual Property and International Trade Court B.E. 2539
(1996), section 7: “The Intellectual Property and International Trade Court has jurisdiction to try and adjudicate the
following cases: ... (5) civil cases concerning the international sale or exchange of goods or financial instruments, the
international provision of services, international carriage, insurance and other related juristic acts; (6) civil cases
concerning letters of credit issued in connection with the activities in (5), the remittance of money into or out of the
Kingdom, trust receipts, and guarantees relating to such activities; ...” Thai text: “(5) ﬂaLLWJL?{&J’JﬁUﬂﬁ%aﬁUW

wanasvududn viensansnisiuseninassmne nensliusmsseninalsyme msvudsssninesend s

Ussiufouaziifnssuduiiieniles (6) afunafoartuannesooninsiniieeniienilosiufenssumu (5) msdeduidh
1 lu s1werandng vide dveen T vensvenandng niad s @n sauv n13 UseiuReadiu fians fnd1n” (Thai wording
checked against two published sources, identical in every word, and against the jurisdiction page of the Central
Intellectual Property and International Trade Court, ipitc.coj.go.th, read October 16, 2026. English wording is the firm's

translation.)

Civil and Commercial Code, section 368, Thai text: “é’igﬁywﬁ?whuiﬁ?\mmiﬂmmmmﬂﬁzmﬁiumqqﬁm TagALASIEI
89 U@ Uszinel e1e” (Thai text from the Office of the Council of State revised edition, searchlaw.ocs.go.th, read
October 16, 2026. The English wording in the article is the firm's translation; there is no official English text.), Section
5, Thai text: “lunsldansuanufia lunistrseni i yaranneaudesnsevhlanaasn”; in English, In the exercise of
rights and in the performance of obligations, every person must act in good faith. (Thai text from the Office of the
Council of State revised edition, searchlaw.ocs.go.th, read October 17, 2026. The English wording in the article is the

firm's translation; there is no official English text.)

United Nations Convention on Independent Guarantees and Stand-by Letters of Credit (New York, 1995), United
Nations Commission on International Trade Law (UNCITRAL), in force since January 1, 2000. The UNCITRAL status
page lists eight States parties (Belarus, Ecuador, El Salvador, Gabon, Kuwait, Liberia, Panama and Tunisia); the United

States has signed but not ratified, and Thailand is not a party (uncitral.un.org, read October 17, 2026).

Michelle Kelly-Louw and Rowan Lupton, “Emergence of Illegality in the Underlying Contract as an Exception to the
Independence Principle of Demand Guarantees,” Comparative and International Law Journal of Southern Africa 53(3)
(2021), doi:10.25159/2522-3062/8077 (bibliographic data checked against Crossref). The article surveys the

exceptions to the independence principle in English, Singapore and South African law.

Avery Wiener Katz, “An Economic Analysis of the Guaranty Contract,” The University of Chicago Law Review 66(1)
(1999) 47, doi:10.2307/1600386 (bibliographic data checked against Crossref).

Louis Kaplow, “Rules versus Standards: An Economic Analysis,” Duke Law Journal 42(3) (1992) 557, doi:
10.2307/1372840 (bibliographic data checked against Crossref).
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